INFORMATION PAPER

SUBJECT:   Making Fair Labor Standards Act Decisions for Demo Positions

1.   INTRODUCTION AND BACKGROUND:


a.   When the MRMC Personnel Demonstration Project was developed, the plan called for Demo positions to be evaluated for Fair Labor Standards Act (FLSA) coverage based on the same criteria that are used to evaluate positions not under a Demo.   The decision as to whether a position is covered or not covered by the FLSA is important because it affects certain pay entitlements, particularly how overtime is calculated.  As a result, it is vital that correct determinations be made and, as with many other personnel decisions, it is one which must have supervisory involvement.


b.  The MRMC Demo plan requires that each FLSA determination be made on a case-by-case basis and not solely on the basis of the benchmark position description.  However, we believe many of the benchmark PDs can be used as the basis for a preliminary determination.  We have captured this information in the chart below.  Since this chart is only a guide, individual case-by-case determinations must be made based on the actual duties assigned (including information in the Specialty Codes) as these compare to criteria in the Code of Federal Regulations (5CFR551). 


c.  The following reflects an overview of preliminary FLSA determinations:

PRELIMINARY FAIR LABOR STANDARDS ACT DETERMINATIONS
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Exempt

DE (E&S Technician)
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Exempt

DJ (Administrative)
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Non-exempt/Exempt**
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Exempt

DK (General Support)
1



Non-exempt
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Non-exempt
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Non-exempt/Exempt***

*For initial determination work at the higher levels of this professional payband group would be Exempt while developmental (trainee/beginning) work would probably be Non-exempt.

**For initial determination, work at the highest level of this administrative payband group could be Exempt or Non-exempt and would depend on the level of independence and freedom to make substantive decisions.   Developmental (trainee/beginning) work would probably be Non-exempt.

***For initial determination administrative support work in this payband would probably be Non-exempt, except for executive Secretaries who may be Exempt.

2.  DISCUSSION:


a.  The Federal Register that governs the MRMC Demo states that final FLSA determinations will be made on a case-by-case basis.  These decisions must take into account not only the benchmark PD but how the employee is actually performing and carrying out the major duties of the position.  Then this information must be compared to both the Benchmark PD/classification standard and with FLSA coverage requirements in the Code of Federal Regulations (specifically 5CFR551).


b.  The primary, basic rule for making FLSA determinations is that positions are considered Non-exempt unless they can be shown to pass the required "tests" for exemption.  If there is doubt as to whether the exemption criteria are met, the position is determined to be Non-exempt.


c.  For the most part, we expect that the preliminary status will become the final decision, once the supervisor reviews how the employee is working.  However, in order to assist supervisors in making these determinations, we have developed the attached checklist that can be used when making FLSA determinations.   


d.  The rules that govern FLSA exemption divide all Federal employees primarily into three categories: Those who are doing professional work, those who doing executive or supervisory work and those who do administrative support work.  (There is also a foreign exemption category that would obviously only apply to employees working OCONUS.)  When making a FLSA decision, the work actually being performed must be compared to the three primary categories.  The ground rules are that if a position meets ALL the exemption criteria in a given category, it is considered exempt from the FLSA.  


e.  For the most part, the "tests" that must be met for each category are relatively straightforward and easy to apply.  However, there is one that appears in all three groupings, and this is the test for "Discretion and independent judgement."  This test might pose some difficulties in interpretation.  Unless it can be demonstrated that the employee functions in a sufficiently complex assignment and routinely is empowered to make "significant" decisions affecting the outcome of the work, the position is considered non-exempt and is covered by the FLSA.  Supervisors are advised to review the "Discretion and independent judgement" section of the checklist with particular care as this is pivotal to the final determination on FLSA status.

3.   Questions about this should be directed to your CPOC Classification Specialist.

